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IN THE COURT OF APPEALS OF THE STATE OF UTAH 
CHARTER THRIFT & LOAN, : Appellate Court No. 
Plaintiff and Appellee, : APP. CT 900366-CA 
vs. : Category (b)(16) 
HOWARD HINCKLEY, : 
Defendant and Appellant. 
BRIEF OF APPELLEE 
JURISDICTION AND NATURE OF PROCEEDINGS 
1. Jurisdiction is conferred upon the Utah Court of Appeals 
to hear this appeal by Utah Code Annotated, §78-2a-3(2)(d) 1953, 
as amended. 
2. This appeal is from an Order granting the Motion for 
Summary Judgment filed by Plaintiff/Appellee, Charter Thrift & 
Loan, against Defendant/Appellant, Howard Hinckley. 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
Did the Affidavit of Howard Hinckley, filed in opposition to 
Plaintiff's Motion for Summary Judgment, raise a genuine issue as 
to a fact material to the enforceability of an unconditional, 
unlimited continuing guaranty? Plaintiff's Summary Judgment was 
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granted by the lower Court, as a matter of law, and is therefore 
subject to review, for correctness, by this Court. Barber vs. 
Farmers Ins. Exch., 751 P.2d 248 (Utah Ct. App. 1988). 
DETERMINATIVE RULES AND STATUTES 
Rule 8(c), Utah Rules of Civil Procedure: 
(c) Affirmative Defenses. In pleading to a preceding 
pleading, a party shall set forth affirmatively accord 
and satisfaction, arbitration and award, assumption of 
risk, contributory negligence, discharge in bankruptcy, 
duress, estoppel, failure of consideration, fraud, 
illegality, injury by fellow servant, laches, license, 
payment, release, res judicata, statute of frauds, 
statute of limitations, waiver, and any other matter 
constituting an avoidance or affirmative defense. When 
a party has mistakenly designated a defense as a counter-
claim or a counter-claim as a defense, the Court on 
terms, if justice so requires, shall treat the pleading 
as if there had been a proper designation. 
Rule 9(b), Utah Rules of Civil Procedure: 
(b) Fraud, Mistake, Condition of the Mind. In all 
averments of fraud or mistake, the circumstances 
constituting fraud or mistake shall be stated with 
particularity. Malice, intent, knowledge, and other 
condition of mind of a person may be averred generally. 
Rule 12(h), Utah Rules of Civil Procedure: 
(h) Waiver of Defenses. A party waives all defenses and 
objections which he does not present either by motion as 
hereinbefore provided or, if he has made no motion, in 
his answer or reply, except (1) that the defense of 
failure to state a claim upon which relief can be 
granted, the defense of failure to join an indispensable 
party, and the objection of a failure to state a legal 
defense to a claim may also be made by a later pleading, 
if one is permitted, or by motion for judgment on the 
pleadings or at the trial on the merits, and except (2) 
that, whenever it appears by suggestion of the parties 
or otherwise that the Court lacks jurisdiction of the 
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subject matter, the Court shall dismiss the action. The 
objection or defense, if made at the trial, shall be 
disposed of as provided in Rule 15(b) in the light of any 
evidence that may have been received. 
Rule 56, Utah Rules of Civil Procedure: 
(c) Motion and Proceedings Thereon. The motion shall 
be served at least 10 days before the time fixed for the 
hearing. The adverse party prior to the day of hearing 
may serve opposing affidavits. The judgment sought shall 
be rendered forthwith if the pleadings, depositions, 
answers to interrogatories, and admissions on file, 
together with the affidavits, if any, show that there is 
no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of 
law. A summary judgment, interlocutory in character, may 
be rendered on the issue of liability alone, although 
there is a genuine issue as to the amount of damages. 
STATEMENT OF THE CASE 
On or about April 12, 1989, Charter Thrift & Loan (hereinafter 
"Charter") commenced an action against Howard Hinckley, by service 
of Summons and Complaint, seeking recovery from Hinckley pursuant 
to his unconditional, unlimited and continuing guaranty of the 
indebtedness of a corporation, May Blatter, Inc. (R. 1-12). 
On or about July 3, 1989, Charter filed a Motion for Summary 
Judgment seeking enforcement of the aforementioned Guaranty 
Agreement. (R. 66-68). Charter's Motion was supported by a 
Memorandum, (R. 53-65) an Affidavit in Support, (R. 39-52) and an 
Affidavit of Attorney's Fees (R. 34-38). 
In response to the Motion for Summary Judgment, Howard 
Hinckley filed an Affidavit and Memorandum in opposition thereto. 
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(R. 71-74). Appellee then filed a Reply Memorandum (R. 75-81). 
On or about June 14, 1990, the Court granted Plaintiff's 
Motion for Summary Judgment (R. 84-85). 
STATEMENT OF FACTS 
1. On or about September 13, 1984, May Blatter, Inc. entered 
into and signed a Commercial Lease Agreement with Charter Thrift 
& Loan. (R. 53, 71, 72, 73 and 74). (A copy of the Lease 
Agreement is attached hereto as Exhibit ffAfl) . 
2. On or about September 14, 1989, Howard Hinckley executed 
an unconditional guaranty of all indebtedness of May Blatter, Inc. 
(R. 54, 71, 72,, 73 and 74. (A copy of the Guaranty Agreement is 
attached hereto as Exhibit "B"). 
3. On or about April 18, 1989, Charter Thrift & Loan 
commenced an action against Howard Hinckley to enforce his 
liability pursuant to the aforementioned Guaranty Agreement. (R. 
1-15). 
4. On or about April 28, 1989, Howard Hinckley filed an 
Answer, which included the following language: 
Ninth Defense 
Defendant alleges the defense of fraud in the 
inducement. 
5. On or about July 3, 1989, Charter Thrift & Loan filed a 
Motion for Summary Judgment against Howard Hinckley. Charter 
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Thrift & Loanfs Motion was supported by an Affidavit, Memorandum 
of Points and Authorities and Affidavit of Attorney's Fees. (R. 34-
68) . 
6. On or about July 14, 1989, Howard Hinckley filed an 
Affidavit and Memorandum in Opposition to Plaintiff's Motion for 
Summary Judgment. (R. 71-74). 
7. The Affidavit of Howard Hinckley, filed in opposition to 
Charter Thrift & Loan's Motion for Summary Judgment alleged two (2) 
facts as follow: 
(1) The amount of May Blatter Inc.'s indebtedness to 
Plaintiff was not disclosed to him; and, 
(2) The terms and conditions of May Blatter Inc.'s 
indebtedness to Plaintiff was not disclosed to him. 
(R. 73 and 74) . (A copy of the Affidavit of Howard Hinckley is 
attached hereto as Exhibit "C"). 
8. On or about August 28, 1989, Plaintiff filed a Reply 
Memorandum in Support of its Motion for Summary Judgment. (R. 75-
80) . 
9. Charter Thrift & Loan's Motion for Summary Judgment was 
granted by Order of the Third Circuit Court on or about June 14, 
1990. (R. 84-85). 
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SUMMARY OF ARGUMENT 
1. The issue of Charter Thrift & Loan's alleged fraud was 
not before the lower Court and cannot be raised, for the first 
time, on appeal. 
2. Howard Hinckley waived right to any notice of the 
obligor's indebtedness, by contract. 
3. Charter Thrift & Loan was under no duty, by contract or 
at common law, to inform Howard Hinckley of the nature of the 
instrument he was executing. 
4. The terms, conditions and amount of an obligor's 
indebtedness are irrelevant to an unconditional, unlimited 
continuing guaranty. 
5. A finding of fraud, by omission, is possible only where 
there exists a duty to speak. There were no facts before the lower 
Court that would lead to the conclusion that Charter Thrift & Loan 
had a duty to speak. 
ARGUMENT 
I. SUMMARY JUDGMENT IS PROPER WHEN THERE IS NO GENUINE ISSUE 
AS TO ANY MATERIAL FACT 
The standard for entry of Summary Judgment is set forth in 
Rule 56, Utah Rules of Civil Procedure, as follows: 
The judgment sought shall be rendered forthwith if the 
pleadings, depositions, answers to interrogatories and 
admissions on file, together with the affidavits, if any, 
show that there is no genuine issue as to any material 
fact and that the moving party is entitled to a judgment 
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as a matter of law. (Emphasis Added). 
Rule 56, Utah Rules of Civil Procedure. 
Utah case law makes it clear that Rule 56 requires two (2) 
separate inquiries. There must be a genuine issue of fact to be 
resolved by the trier of fact. Further, the disputed fact must be 
material to the outcome of the action. "The foregoing rule does 
not preclude summary judgment simply whenever some fact remains in 
dispute, but only when a material fact is genuinely controverted.11 
Heglar Ranch, Inc. vs. Stillman, 619 P.2d 1390, 1391 (Utah 1980). 
In the present action the Appellant contends that there was 
a factual dispute regarding an alleged fraud. As will be addressed 
below, this issue was not before the lower Court, and thus there 
was no "issue" before the lower Court, the resolution of which 
precluded entry of Summary Judgment. If this Court were persuaded 
that the issue of fraud was properly before the lower Court, the 
facts which Defendant alleges to be in dispute are not material to 
the outcome of the action. Therefore, the lower Court properly 
found that there was no genuine issue of material fact. As a 
consequence, the lower Courtfs ruling granting Summary Judgment 
should be affirmed. 
II. THERE WAS NO GENUINE FACTUAL ISSUE BEFORE THE LOWER COURT 
Defendant contends that there was a dispute before the lower 
Court concerning the circumstances surrounding the execution of the 
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Guaranty Agreement in question. It is the Appellant's position 
that the Guaranty Agreement in question is rendered null and void 
due to an alleged fraud in the inducement committed by Charter 
Thrift & Loan. However, this "issue" was never properly raised 
before the lower Court. 
Fraud is an affirmative defense. It was the duty of the 
Appellant, Howard Hinckley, to affirmative set forth the basis of 
the fraud in his Answer. 
In pleading to a preceding pleading, a party shall set 
forth affirmatively... fraud, and any other matter 
constituting an avoidance or affirmative defense. 
Rule 8(c), Utah Rules of Civil Procedure. 
An affirmative defense which is not properly pled is waived 
under the Utah Rules of Civil Procedure. 
A party waives all defenses and objections which he does 
not present either by motion as herein before provided, 
or, if he has made no motion, in his answer or reply,... 
Rule 12(h), Utah Rules of Civil Procedure. (See, also, Valley Bank 
& Trust Co., vs. Wilken, 668 P.2d 493 (Utah 1983), and Oipin vs. 
Grove Fin. Co., 521 P.2d 1221 (Utah 1974)). 
Further, the proper form for pleading fraud is specifically 
set out in the Utah Rules of Civil Procedure. Rule 9, Utah Rules 
of Civil Procedure, addressing the pleading of special matters, 
reads as follows: 
Fraud, Mistake, Condition of Mind. In all averments of 
fraud or mistake, the circumstances constituting fraud 
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or mistake shall be stated with particularity. Malice, 
intent, knowledge, and other conditions of mind of a 
person may be averred generally. (Boldface in original). 
(Emphasis added). 
Rule 9(b), Utah Rules of Civil Procedure. 
Therefore, Howard Hinckley was obligated to not only allege 
fraud as an affirmative defense, but to set forth the circumstances 
constituting fraud. Appellant has failed to plead fraud 
sufficiently, to put the issue before the lower Court. 
The kind of averments which will suffice to satisfy Rule 9(b) 
were thoroughly examined in the recent Utah case of Williams vs. 
State Farm Ins. Co. , 656 P.2d 966 (Utah 1982). Therein, the 
Supreme Court of the State of Utah stated that the underlying facts 
must be alleged "with sufficient particularity to show what facts 
are claimed to constitute such charges11. Jd. at 971. (Emphasis 
added). The Court went on to state that Rule 9(b) requires 
"allegation of the substance of the act constituting the alleged 
wrong". Id. at 972. (Emphasis added). Therefore a bare 
allegation of "fraud" does not suffice. Such an allegation must 
be given substance by a statement of the underlying facts in 
support thereof. "Consequently, if the pleading had merely alleged 
that the insured had given 'fraudulent1 or 'deceptive1 or 
'misrepresenting1 answers, it would have been insufficient". Id. 
Similarly, "A complaint charging a lawyer with 'fraud1, 
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•conspiracy1 and fnegligence1 was dismissed for failure to state 
a cause of action". Jd. at 971. 
Thus, in the light of Rule 9(b), as interpreted by the Utah 
Supreme Court, it is necessary to examine the allegations of the 
Appellant's Answer. 
Appellant's allegation of fraud, in his Answer, is extremely 
brief. "Defendant alleges the defense of fraud in the inducement". 
The allegation supplies none of the attendant circumstances, nor 
does it offer any underlying facts regarding the acts, 
representations or omissions which constitute the alleged fraud. 
The Defendant's allegation fails to state the materiality of the 
acts or omissions to the instrument which Charter Thrift & Loan 
seeks to enforce, nor does it state the manner in which Defendant 
relied on said acts or omissions, or if in fact Defendant did rely. 
The issue is not whether Hinckley pled sufficient underlying facts 
to put fraud in issue. He pled none. In light of this total lack 
of pleading of attendant circumstances, Appellant's pleading is 
insufficient, as a matter of law, to raise an issue of fraud. 
Even if the general statements in the affirmative defense were 
sufficient, Appellant must do more in light of the Motion for 
Summary Judgment. Appellant also contends that the Affidavit of 
Howard Hinckley, filed in opposition to the Motion for Summary 
Judgment raised an issue of fraud, or in some way cures the defect 
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in the Defendant's Answer. However, this position is legally 
untenable. 
It is not the office of an affidavit in opposition to a 
motion for summary judgment to provide a means of 
introducing defenses which have not been raised by the 
answer or by proper motion. 
Valley Bank & Trust Co. vs. Wilken, 668 P.2d 493, 494 (Utah 1983). 
In the Valley Bank decision, the Court went on to set forth 
its reasons for so ruling. Those reasons include the following: 
Had the defendant made a motion to amend her pleading to 
assert an affirmative defense, the orderly procedure 
prescribed by the Rules would have been observed. The 
plaintiff would have had advance notice of the 
defendant's motion for leave to amend and might have 
saved its efforts in bringing its motion for summary 
judgment until the Court had ruled on appellant's motion. 
...if we were to uphold this manner of injecting new 
issues into a case, summary judgment could always be 
thwarted by the procedure attempted here by the 
appellant. While we have held that the rules must be 
liberally interpreted to accomplish justice, they should 
be sufficiently adhered to so that there is an orderly 
procedure followed in the resolution of the case. 
Id. at 494. 
Finally, the Court in Valley Bank went on to note that an 
issue that is not properly raised in the Court below, cannot be 
raised on appeal. 
Nor can the appellant raise failure of consideration as 
a defense on appeal when it was not properly presented 
to the trial Court. It therefore appears that there was 
no genuine issue as to any material fact which has been 
properly placed in issue by the parties. The trial Court 
did not err in granting summary judgment. 
11 
Therefore, the affirmative defense of fraud was not properly 
pled, and could not be placed in issue through an Affidavit in 
Opposition to Summary Judgment. Thus, there was no dispute before 
the lower Court. However, if this Court were to conclude that the 
issue was before the lower Court, Summary Judgment would remain 
proper since, as shown below, the disputed facts are not "material11 
as required by Rule 56, Utah Rules of Civil Procedure. 
III. APPELLANT'S ALLEGEDLY DISPUTED FACTS ARE NOT "MATERIAL" 
TO THE ISSUE BEFORE THE COURT 
Even if this Court were persuaded that the issue of Charter's 
alleged fraud by omission was properly before the lower Court, the 
facts alleged by the Appellant do not raise a dispute regarding a 
"material" fact. Even in response to a Motion for Summary 
Judgment, a guarantor must raise clear and satisfactory evidence 
with regard to the alleged fraud. See, First National Bank & Trust 
Co. vs. Stinchcombf 794 P.2d 852, 854 (Okl. App. 1987) Appellant 
has failed in this burden. 
Appellant Hinckley does not allege any affirmative 
misrepresentation. On the contrary, he merely alleges that the 
amount of the obligation he was guarantying was not disclosed to 
him by Charter, nor were the terms and conditions of the obligor's 
indebtedness disclosed to him. (R. 73, 74). Appellant1 affidavit 
does not say that he did not know of the amount or terms of the 
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indebtedness. Appellant's actual knowledge regarding this matter 
was not before the lower Court. It would be inappropriate for 
either the lower Court or this Court to infer that Appellant did 
not know certain facts when that issue of knowledge has never been 
adequately placed in issue by the Appellant. Even if the 
allegations of Appellant Hinckleyfs Affidavit were taken as true, 
and this Court infers that he did not know the terms of the 
underlying obligation, those facts are insufficient to raise 
sufficient "material" facts, which would preclude entry of Summary 
Judgment. 
Although Appellant never explicitly states so, it appears that 
he contends that the Appellee had a duty to disclose to him the 
amount of the underlying indebtedness and the terms of the 
underlying indebtedness. However, Appellant does not provide any 
legal authority which supports this allegation of duty. On the 
contrary, when a guarantor gives an unconditional, unlimited and 
continuing guaranty, knowledge of the amount and terms of the 
indebtedness is irrelevant. 
The Agreement before this Court is a continuing guaranty. 
An agreement is considered to be a continuing guaranty 
if it contemplates a future course of dealing for an 
indefinite period of time or if it intends to cover a 
series of transactions; and such an agreement remains 
effective until revoked by the guarantor. 
Cessna Finance Corp. vs. Meyer, 575 P.2d 1048, 1050 (Utah 1978). 
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This definition of the continuing guaranty, as stated by the Utah 
Supreme Court, is comparable to definitions used by other 
jurisdictions. 
The contract is continuing if it contemplates a future 
course of dealing during an indefinite period or it is 
intended to cover a series of transactions or a 
succession of credits or if its purpose is to give to the 
principal debtor a standing credit to be used by him from 
time-to-time. An offer for a continuing guaranty 
contract is ordinarily effective until revoked by the 
guarantor or extinguished by some rule of law. 
Tola State Bank vs. Biggs, 662 P.2d 563, 568 (Kan. 1983). 
Relevant language of the guaranty before this Court is as follows: 
[T]he undersigned hereby absolutely and unconditional 
guarantees prompt payment of all rents and/or 
installments when due and at all times hereafter of any 
and all existing and future indebtedness and liability 
of every kind, nature, and character... from obligor to 
Charter Thrift & Loan howsoever and whensoever created, 
or arising, or evidenced, or acquired; and the 
undersigned waives notice of the acceptance of this 
guaranty and any and all indebtedness and liability. 
...this guaranty is made and shall continue as to any and 
all such indebtedness and liability of the obligor to 
Charter Thrift & Loan incurred or arising prior to 
receipt by Charter Thrift & Loan of written notice of the 
termination hereof from the undersigned... (Emphasis 
added). 
(Appendix Ex. "B") . 
As will be shown below, the Appellee is entitled to assume 
that the Appellant read the guaranty and made sufficient inquiries 
of the principal obligor of the underlying obligation. See, Valley 
State Bank vs. Gibson, 668 P.2d 459, 461 (Or. App. 1983). 
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A. HINCKLEY WAIVED NOTICE OF INDEBTEDNESS 
Howard Hinckley's allegations that Charter Thrift & Loan 
failed to disclose to him the amount and conditions of the 
indebtedness of the obligor are immaterial due to the waiver set 
forth in the Guaranty Agreement. Pursuant to the clear language 
of the Guaranty, the Appellant "waives notice of... any and all 
indebtedness and liability11. Such waivers are enforceable. 
On the other hand, notice by the creditor as to the 
extension of credit to the debtor may be waived or 
dispensed with by the provisions of the instrument which 
creates the contract of guaranty, in which case the 
guarantor cannot escape liability because of the fact 
that notice was not given him. 
38 Am. Jur. 2D, Guaranty, §100 (1968). 
B. PLAINTIFF WAS UNDER NO DUTY TO GIVE NOTICE OF INDEBTEDNESS 
Even in the absence of such a waiver, no notice of the 
indebtedness need be given to a guarantor unless such notice is 
specifically required by the contract. 
...recent cases have concluded that in a continuing 
guaranty, notice of the transactions occurring between 
the debtor and creditor is purely one of express contract 
and - in the absence of a specific provision requiring 
notice - the creditor has no obligation to advise or to 
notify the guarantor. 
38 Am. Jur. 2D, Guaranty, §99 (1968). 
Therefore, even if the guaranty were silent on the subject, 
Charter Thrift & Loan would have been under no obligation to 
disclose the amount or terms of the obligor's indebtedness to 
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Howard Hinckley. See, Valley State Bank vs. Gibson, 668 P.2d 459 
(Or. App. 1983); First National Bank & Trust Co. vs. Stinchcomb, 
734 P.2d 852 (Okl. App. 1987). However, the agreement before the 
lower Court went even further and specifically released Charter 
Thrift & Loan from any such obligation. Charter Thrift & Loan!s 
alleged failure to make such disclosures is therefore not 
"material" to the enforceability of the agreement. 
Further, waiver of right to notice is implicit in the very 
concept of an unlimited continuing guaranty. 
Waiver of notice may be shown not only by express 
provisions of the writing which evidences the contract 
of guaranty, but also by implication from the language 
or terms of the writing. In fact, it has been held that 
unless there is a specific provision in the contract of 
guaranty requiring notice, there is no duty on the part 
of the creditor to notify the guarantor of transactions 
under the guaranty. 
38 AM Jur. 2D, Guaranty, §100. 
The language of the guaranty agreement, quoted above, 
indicates that it was Howard Hinckley's intent to guaranty the 
present indebtedness of the obligor, as well as any future 
indebtedness. pursuant to its own terms, the agreement was 
continuing until revoked. Further, no ceiling on the amount of the 
guaranty was specified. Under circumstances where the guaranty was 
unlimited, unconditional and continuing, Howard Hinckley's 
knowledge of the amount and terms of the obligation he was 
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guaranteeing is not material. 
The very nature of the agreement itself indicates that 
the guarantors did not intend to limit their liability 
because they hoped to continue a line of credit for an 
indefinite time, the amount of which could not be 
ascertained. The express language of the guaranty 
agreement leaves no doubt that the parties intended the 
liability to be unlimited and intended that any 
obligation incurred pursuant to the guaranty would be a 
continuing one. 
Cessna Fin. Corp. vs. Meyer, 575 P.2d 1048, 1051 (Utah 1978). 
C. FRAUD BASED UPON OMISSION IS UNAVAILABLE ABSENT 
A DUTY TO SPEAK 
Finally, Howard Hinckley's allegation that Plaintiff did not 
disclose to him the amount and terms of the indebtedness of the 
obligor is immaterial, as Charter Thrift & Loan was under no duty 
to make such a disclosure. As already discussed above, there is 
no duty of disclosure absent a specific requirement in the 
instrument for disclosure. Further, Howard Hinckley explicitly 
waived his rights to notice of the indebtedness. 
Similarly, there is no common law duty to advise Mr. Hinckley 
as to the nature of the obligation he was guaranteeing. 
One party to a contract does not have a duty to insure 
that the other has a complete and accurate understanding 
of all terms embodied in a written contract. [citation 
omitted] Each party has the burden to understand the 
terms of a contract before he affixes a signature to it 
and may not thereafter assert his ignorance as a defense. 
17 
Resource Management Co. vs. Weston Ranch, 706 P.2d 1028, 1047 (Utah 
198 5) . See, also. First National Bank & Trust Co. vs. Stinchcomb, 
734 P.2d 852, 854 (Okl. App. 1987). 
Absent some showing or evidence that Appellee knew or should 
have known of Appellant's lack of knowledge, there is no material 
fact which would show that Charter had any duty to speak or 
disclose. Appellant, as a guarantor, had an obligation to make 
inquiries, and Charter could reasonably assume that he made 
sufficient inquiries of the principal obligor. Valley State Bank 
vs. Gibson, 668 P.2d 459, 460-61 (Or. App. 1983). Thus, Charter 
Thrift & Loan was under no duty to speak. It is a well established 
law that an allegation of fraud can only be based upon an omission, 
as opposed to an affirmative misrepresentation, when there exists 
some duty to speak. Elder vs. Clawson, 384 P.2d 802 (Utah 1963). 
Appellant's affidavit is completely insufficient to raise any 
issues that suggest that he did not have knowledge, could not 
obtain knowledge and Charter knew he did not know and thereby 
intended Appellant to be misled. Consequently, the trial Court 
correctly determined that there were no issues of material fact 
which precluded entry of Summary Judgment. 
CONCLUSION 
The instrument of guaranty which Appellee seeks to enforce is 
a valid and binding unconditional, unlimited and continuing 
18 
guaranty. It was admittedly duly executed by Appellant. The 
primary obligor has defaulted. Appellant raised no defense to 
Appellee's Motion for Summary Judgment other than an alleged fraud 
based upon alleged omissions. The issue of fraud was not pled with 
sufficient particularity and was not properly before the lower 
Court. If the fraudulent omission was sufficiently raised as an 
issue, it must be based upon Appellant's lack of knowledge and an 
affirmative duty on Charter to make disclosures. No such duty 
existed either by contract or at common law. In fact, Appellant 
waived notice he now claims he was entitled to. In addition, there 
was no evidence or allegation that Appellant did not know the facts 
he claims Charter failed to disclose. Further, Appellant's 
affidavit failed to raise clear and satisfactory evidence to 
suggest that there was any evidence of a duty to disclose thereby 
raising an inference of fraudulent omission by Charter. Therefore, 
the lower Court properly granted Summary Judgment in favor of 
Charter Thrift & Loan and such Judgment should be affirmed. In 
addition, Appellee should be awarded its costs and attorney's fees 
for responding to this appeal. G.G.A., Inc. vs. Leventis. 773 P. 2d 
841 (Utah App. 1989). 
19 
lis I J day oJ DATED this /J day of November, 1990. 
RICHER, SWAN & OVERHOLT, P,C, 
far It S. Swan 
Attorney for Charter Thrift 
& Loan 
CERTIFICATE OF SERVICE 
I hereby certify that on the 1^™ day of November, 1990, I 
caused a true and correct copy of the foregoing to be served upon 
the following parties by placing the same in the United States 
Mails, postage prepaid, addressed as follows: 
Steven D. Crawley 
Mary Louise LeCheminant 
WALSTAD & BABCOCK 
254 West 400 South 
Second Floor 
Salt Lake City, Utah 84101 
Attorneys for Appellant 
- iW^Jhu S)CSAXML^J 
Ch671341.c90 
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ADDENDUM 
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EXHIBIT "A" 
335 WEST 500 SOUTH BOUNTIFUL UTAH 84010 
LEASE AGREEMENT 
NO 2104 76 
Lease Agreement made this 1 3 t h day of . . S e p t e m b e r 
_. 19. 84 between CHARTER THRIFT AND LOAN ("Lessor"), with a 
place of business located at 333 Wat $00 South, Bountiful. Utah S4OI0 and 
("Lessee") having its principal place of business located at 2 ' 3 W e s t 5 0 0 b O U t h 
May-Blatter Inc. 
Bountiful, Utah 84010 
1 Lease Agreement. Lessor hereby leases to Lessee, and Lessee hereby rents from Lessor all the machinery, equipment and other personal 
property ("Equipment") described in Equipment Lease Schedules which are or may from time to time hereafter be executed by Lessor and Lessee and 
attached hereto or incorporated herein by reference ("Schedules"), upon the terms and conditions set forth in this Lease, as supplemented by the terms 
and conditions set forth in the appropriate Schedule Identifying such Items of Equipment All of the terms and conditions of this Lease shall govern the 
rights and obligations of Lessor and Lessee except as specifically modified in writing Whenever reference is made herein to "this Lease" it shall be 
deemed to include each of the various Schedules identifying all items of Equipment, and all other documents now or hereafter executed by Lessor and 
Lessee and which specifically state that they are incorporated herein by reference 
2 Term The obligations under this Lease shall commence upon the written acceptance thereof by Lessor and shall end upon full performance 
and observance of each and every term, condition and covenant set forth in this Lease each Schedule thereto and any extensions thereof The rental 
term of the Equipment listed in each Schedule shall commence on the date that the first rental pa>ment is due and shall terminate on the last day of the 
term stated in such Schedule Lessor, at its option, may terminate any Schedule as to which the Equipment listed therein has not been delivered to 
Lessee prior to the outside delivery date specified in such Schedule 
3 Rental Payments. The rent for the Equipment describe^ In each Schedule shall be the amount stated in such Schedule and shall be due 
and payable on the dates set forth therein Such rent shall be payable at the office of lessor or its assigns (or at such other place as Lessor ma> from time 
to time designate in writing) The receipt of any check or other item on account of any rental payment will not be considered as payment thereof until 
such check or other item is honored when presented for payment 
4 Delivery and Installation Lessee will select the type, quantity, and supplier of each item of Equipment designated in the appropriate 
Schedule and in reliance thereon such Equipment will then be ordered by Lessor from such supplier or Lessor will accept an assignment of any existing 
purchase order therefor Lessor shall have no liability for any delivery or failure b> the supplier to fill the purchase order or meet the conditions 
thereof Lessee, at its expense will pay all transportation, packing, taxes, duties installation, testing and other charges in connection with the delivery, 
installation and use of the Equipment In the event that the cost of any item of Fquipmrnt described in a particular schedule is higher or lower than the 
price set forth in Lessor's purchase order therefor, then the monthly rental shall be changed accordingly to fully reflect any such adjustment 
5 Warranties LESSOR, NOT BEING THE MANUFACTURER o r THE FQUIPMENT NOR THE MANUFACTURERS AGENT, 
MAKES NO EXPRESS OR IMPLirD WARRANTY OF ANY KIND V. IMTSOf \TR WITH RESPrCT TO THE EQUIPMENT. INCLUDING 
BUT NOT LIMITED TO THE MERCHANTABILITY OF THE EQUIPMENI OR I TS FITNESS FOR ANY PARTICULAR PURPOSE. THE 
DESIGN OR CONDITION OF THE EQUIPMENT THE QUALITY OR CAPACITY OF THE EQUIPMENT. THE WORKMANSHIP IN THE 
EQUIPMENT, COMPLIANCE OF THE EQUIPMFNT WITH THE RFQUIRFMI NTS OF AN^ LAW, RULE SPECIFICATION OR CON 
TRACT PERTAINING THERETO, PATENT INFRINGEMENT, OR LATENT DEFECTS Lessee will be subrogated to Lessor's claims, if any. 
against the manufacturer or supplier of the Equipment for breach of any warranty or representation and upon written request from Lessee, Lessor 
shall take all reasonable action requested by Lessee to enforce any such warrant) express or implied issued on or applicable to any of the Equipment, 
which is enforceable by Lessor in its own name, provided however, that (n) I essee is not in default under this Lease and (b) Lessor shall not be 
obligated to resort to litigation to enforce any such warranty unless lessee shall pay all expenses in connection therewith Notwithstanding the 
foregoing Leasee's obligations to pay the rentals or otherwise under this L ease shall he and are absolute and unconditional AIL proceeds of any such 
warranty recovery from the manufacturer or supplier of the Equipment shall first be used to repair the affected Equipment 
6 Title to and Location of Equipment. Title to each item of Equipment leased hereunder shall remain with the Lessor at all times and the 
Lessee shall have no right title or interest therein except as expressly set forth in this Lease Lessee at its expense, will protect and defend Lessor's title 
to the Equipment and will keep the Equipment free and clear from any and all claims, hens, encumbrances and legal processes of Lessee's creditors and 
other persons Lessor assumes no liability and makes no representation as to the treatment by Lessee of this Lease, the Equipment or the rental pay-
ments for financial statement or tax purposes 
All items of Equipment shall at all times be and remain personal property notwithstanding that an> such Equipment may now or hereafter be af 
Fixed to realty The Equipment shall be delivered to the location specified in the Schedule with respect thereto and shall not thereafter be removed from 
such location without written consent of Lessor The Lessor shall be permuted to display notice of its ownership of the Equipment by affixing to each 
item of Equipment an identifying stencil or plate or any other indicia of ownership and Lessee wilt not alter, deface, cover or remove such ownership 
identification 
7 Use of Equipment. Inspection and Reports. Lessee may possess and use the Equipment in accordance w ith this Lease, provided that any 
such use is in conformity with all applicable laws, any insurance policies and any warranties of the manufacturer with respect to the Equipment at the 
premises of the Lessee or wherever the Equipment may be located. Lessee shall prompt!) notify Le^or of alt details arising out of any change in 
location of the Equipment, any alleged encumbrances thereon or any accident allegedly resulting from the use or operation thereof 
8 Further Assurances Lessee shall execute and deliver to Lessor, upon Lessor s request, such instruments and assurances as Lessor deems 
necessary for the confirmation or perfection of this Lease and Lessor's rights hereunder In furtherance thereof, Lessor may file or record this Lease or 
a financing statement with respect thereto so as to give notice to any interested parties 
9 Risk of Loss All risk of loss, damage, theft or destruction to each item of rquipment shall he borne by the Lessee No such loss, damage, 
theft or destruction of the Equipment, in whole or in part, shall impair the obligations of I essee under this Lease, all of which shall continue in full for 
ce and effect, and Lessee, at Lessor's option, shall either (a) place tsje affected Equipment in good repair, condition and working order or (b) replace 
the same with like Equipment in good repair, condition and working order or (c) pay the 1 essor an amount equal to all unpaid rent due and to become 
due under this Lease with respect to the affected Equipment, less the net amount of the recovery, if an>, actually received by Lessor from insurance or 
otherwise for such toss, damage, theft or destruction After compliance with the foregoing to Lessor's satisfaction, and provided Lessee is not in 
default under this Lease, Lessee shall be subrogated to Lessor's rights with respect to any insurance policies or claims for reimbursement by others with 
respect to such loss, damage, theft or destruction 
10 Maintenance and Repairs Lessee shall, at its expense, maintain each item of Equipment, and all additions, attachments and accessories, 
with respect thereto, in good mechanical condition and running order, but shall not be revponsibile for normal wear and tear or depreciation resulting 
from the authorized use thereof Without the prior written consent of Lessor, Lessee shall make no repair alteration or attachment with respect to any 
item of Equipment which interferes with the normal and satisfactory operation or maintenance thereof, or creates a safety hazard, or which might 
result in the creation of a mechanic's or material man's hen with respect thereto All addition* attachments, accessories and repairs at any time made 
or placed upon the Equipment shall become part of the Equipment aftd shall be the properly of Lessor 
NOTICE 
LESSEE AGREES THAT THE PROVISIONS ON THE REVERSE SIDE HEREOF CONSTITUTE A PART OF THIS AGREEMENT. 
LESSEE HERFBY ACKNOWLEDGES RECEIPT OF AN EXECUTED AND TRUE COPY OF THIS LEASE AND THAT IT IS 
NON—CANCELLABLE l-OR THE RENTALTtRM 
IN WITNESS WHEREOF, the Lessor and Lessee have each catped this Lease to be duly executed 
LESSEE 
May Blatter Inc. 
proprietor) 
LESSOR 
A ^ ^ . K . . 18th ^vnf September i0 84 Bountiful, Utah 
(Must be signed by authorized corporate officer, partner or 
(Term* and Conditions continued on rrvtrte $idt htreop 
11 tneurance Lessee will, at it *xpensc, Insure the Equipment at all times against r Nerdt requested by Lessor including but not 
limited to, fire, theft and extended covef urance, and such policies shall be payable to Lessor i .erest may appear Such policies of insurance 
shall be reasonably satisfactory to Lesstff -s to form, amount and insurer, and shall provide for at irrf! ten (10) days written notice of cancellation to 
Lessor Lessee shall furnish certificates, policies or endorsements to Lessor as proof of such insurance Lessor may act as attorney for Lessee in 
making, adjusting or settling any claims under any insurance policies insuring the Equipment Lessee assigns to Lessor all of its right, title and interest 
to any insurance policies insuring the Equipment, including all rights to receive the proceeds of insurance not in excess of the unpaid obligations under 
this Lease, and directs any insurer to pay all such proceeds directly to Lessor and authorizes Lessor to endorse Lessee'! name on any draft for such 
proceeds 
Lessee will, at its expense, carry public liability insurance with respect to the Equipment and the use thereof, in such amounts and with such in 
surers as are reasonably satisfactory to Lessor, and such insurance policies shall also name Lessor as an insured thereunder The proceeds of any public 
liability or property damage insurance shall be payable first to t essor to the extent of its liabilit), if any, and the balance to lessee The proceeds of any 
fire, theft and extended coverage insurance with respect to the Fquipment shall be payable solely to Lessor and shall be applied by Lessor toward the 
payment of Lessee's obligations hereunder and any balance or the proceeds shall .be the property of Lessor, provided that at Lessor's option such 
proceeds may be used for the repair or replacement of the affected Equipment 
12 T a i e s Lessee will keep the Equipment free and clear of all levies, liens and encumbrances and, as additional rent during the term of this 
Lease, shall pay all assessments, license fees, taxes (including sales, use. exctse. personal property, ad valorem, stamp, documentary and other taxes) 
and all other governmental charges, fees, fines or penalties whatsoever, whether payable by Lessor or Lessee, on or relating to the Equipment or the use, 
registration, rental shipment, transportation, delivery, ownership or operation thereof, and on or relating to this Lease and any Schedules executed in 
connection herewith, and Lessee shall Hie all returns required therefor and furnish copies thereof to Lessor at tes request, provided, however, thai the 
foregoing shall not include any federal or state income or franchise taxes of Lessor 
13 Lessor's Per fo rmance of Lessees Obl iga t ions If Lessee shall fail to duly and promptly perform any of its obligations under this Lease 
with respect to the Equipment, Lessor may (at Its option) perform any act or make any payment which Lessor deems necessary for the maintenance and 
preservation of the Equipment and Lessor's title thereto, including payments for satisfaction oF liens, repairs taxes, levies and insurance, and all sums 
so paid or incurred by Lessor, together with interest as provided herein, and any reasonable legal fees incurred by 1 essor in connection therewith, shall 
be additional rent under this Lease and payible by Lessee to Lessor on demand The performance of any act or payment by Lessor as aforesaid shall 
not be deemed a waiver or release of any obligation or default on the part of Lessee All payments made by Lessor hereunder shall bear interest from 
the date of payment by Lessor, and both before and after judgement, at the greater of four percent (4%) above Lessor's current prime interest rate as of 
the date of such payment, or eighteen percent (18%) per annum, provided that no rate of Interest hereunder shall exceed the maximum interest rate, if 
any, allowed by law 
14 Late Charges . Should Lessee fail to duly pay any part of any rental payment or other sum to be paid to Lessor under this Lease within five 
(5) da>s after the due date thereof, Lessee shall pay a reasonable late charge of five percent (5%) of the payment past due The late charge described 
herein shall be assessed and paid for each month or portion thereof in which each such payment remains delinquent 
15 I n d e m n i f i c a t i o n Lessee assumes liability for, and hereby agrees to indemnify, protect and keep harmless Lessor, its agents, employees, of 
ficers, directors, successors and assigns, from and against, any and all liabilities, obligations, losses, damages, injuries, claims, demands, penalties, ac 
tions, costs and expenses, including reasonable Ittorney's fees, or whatsoever kind and nature, arising out of the use, condition (including, but not 
limited to, latent and other defects and whether or not discoverable by Lessee or Lessor), operation, ownership, selection, delivery, leasing or return of 
any item of Equipment, regardless of where, how and by whom operated, or any failure on the part of Lessee to perform or comply with any conditions 
of this Lease The indemnities and assumptions of liabilities and obligations herein provided for shall continue in full force and effect notwithstanding 
the expiration or other termination of this Lease Lessee is an independent contractor and nothing contained in this Lease shall authorize Lessee or any 
other person to operate any item of Equipment so as to incur or impose any liability or obligation for or on behalf of Lessor 
16 N o Offset . This Lease is a net lease and all rental payments shall be paid by Lessee irrespective of any setoff, counterclaim, recoupment, 
defense or other right which Lessee may have against the supplier of the equipment or any other part 
17 A d v a n c e Renta ls a n d Secur i ty . Any advance rentals paid by Lessee to Lessor shall be applied to rental payments coming due under this 
Lease in the inverse order of maturity Lessee's obligations under this Lease are secured by any of its property with respect to which Lessor may be 
granted a security interest in any other agreement or document 
18 Ass ignment by Lessee Without Lessor's prior written consent. Lessee may not, by operation of law or otherwise, (a) assign, transfer, 
pledge, hypothecate or otherwise dispose of this Lease or any interest therein or (b) sublet or lend the Equipment or permit same to be used by anyone 
other than Lessee or Lessee's employees 
19 Ass ignment by Lessor For the purpose of providing funds for financing the purchase of the Equipment, or for any other purpose Lessee 
agrees (a) that Lessor may assign, sell or encumber all or any other part of this L ease, the Equipment and the rental payments hereunder and (b) in the 
event of any such assignment of rental payments hereunder and written notice thereof to Lessee, to unconditionally pay directly to any such assignee all 
rentals and other sums due or to become due under this Lease T H E R IGHTS OF A N Y S U C H ASSIGNEE S H A L L NOT BE SUBJECT T O A N Y 
DFFENSE. C O U N T E R C L A I M OR SET-OFF W H I C H LESSFF M A Y H A V E A O A I N S T T H E LESSOR Notwithstanding the foregoing, any such 
assignment (a) shall be subject to Lessee's right to possess and use the Equipment so long as Lessee is not In default under this Lease and (b) shall not 
release any of Lessor's obligations hereunder or any claim which Lessee has against Lessor 
20 R e t u r n of E q u i p m e n t . Upon payment in full of all rental payments for any item of Equipment described in any Schedule. Lessee will at Its 
expense deliver such items of equipment to Lessor's premises set forth above or any place or places within a radius of 100 miles of Lessor's premises, 
designated by Lessor in writing, for such disposition as Lessor may determine In the event of default by Lessee under this Lease, Lessee will return all 
Equipment to Lessor in the same manner All Equipment so delivered by I essee to Lessor will be In the same condition as when delivered to Lessor, 
reasonable wear and tear resulting from authorized use thereof alone excepted 
21 Eventa of D e f a u l t Lessee shall be in default under this I ease upon the happening of any of the following events or conditions ("Events of 
Default") 
(a) Default by Lessee in payment of any installment of rent or any other indebtedness or obligation now or hereafter owed by Lessee to Lessor un-
der this Lease or otherwise and the continuance of such default for five (*) consecutive days or 
(b) Default in the performance of any obligation, covenant or liability contained in this Lease or any other agreement or document with Lessor, 
and the continuance of such default for ten (10) consecutive da>s after written notice thereof by Lessor to Lessee, or 
(c) Any warranty, representation or statement made or furnished to Lessor by or on behalf of Lessee proves to have been false in any material 
respect when made or furnished, or 
(d) Loss, theft, damage destruction, or the attempted sale or encumbrance by Lessee of any of the Equipment, or the making of any levy, seizure 
or attachment thereof or thereon, or 
(e) Dissolution, termination of existence, discontinuance of its business, insolvency, business failure, or appointment of a receiver of any part of 
the property of. or assignment for the benefit of creditors by Lessee or the commencement of any proceedings under any bankruptcy, reorganization or 
arrangement laws by or against Lessee 
22 Remedies of Lessor. Upon the occurence of any Event of Default and at any time thereafter (subject to any applicable grace provisions) 
Lessor may without any further notice exercise one or more of the following remedies, as Lessor in its sole discretion shall elect (a) declare all unpaid 
rentals under this Lease to be immediately due and payable, (b) terminate this Lease as to any or all items of Equipment, (c) take possession of the 
Equipment wherever found, and for this purpose enter upon any premises of Lessee and remove the equipment, without any liability for suit action or 
other proceedings by the Lessee, (d) cause Lessee at its expense to promptly return the Equipment to Lessor and in the condition set forth above, (e) 
use, hold, sell lease or otherwise dispose of the Equipment or any item thereof on the premises of Lessee or any other location without affecting the 
obligations of Lessee as provided in this Lease (f) sell or lease Equipment or any part thereof, at public auction or by private sale or lease at such 
time or times and upon such terms as Lessor may determine, free and clear of any rights of Lessee and, if notice thereof is required by law, any notice in 
writing of any such sale or lease by Lessor to Lessee not less than ten (10) days prior to the date thereof shall constitute reasonable notice thereof to 
Lessee, (g) proceed by appropriate action either by law or m equity to enforce performance by Lessee of the applicable covenants of this Lease or to 
recover damages for the breach thereof, (h) exercise any and all rights accruing to a lessor under any applicable law upon a default by a lessee In ad 
dition Lessor shall be entitled to recover immediately as liquidated damages, and not as a penalty, a sum equal to the aggregate of the following (a) all 
unpaid rentals or other sums which are due and payable for any items of Equipment up to the date of redeliverv to or repossession by Lessor (b) any 
expenses paid oc intuited by Lessor in connection with the repossession, holding, repair and subsequent sale, lease or other disposition of the Equip-
ment, including attorney's fees and legal expenses, (c) all unpaid rentals due and to become due under this Lease for any item of Equipment which 
Lessee fails to return to Lessor as provided above or converts or destroys, or which Lessor is unable to repossess, and (d) an amount equal to the dif 
ference between ( I ) all unpaid rentals for any item of Equipment returned or repossessed by Lessor from the date thereof to the end of the respective 
rental period therefor and (2) the present fair market rentals value of each such item or iterm of Equipment for such unexpired rental period (the 
"Unexpired Rental Value"), provided, however, that the Unexpired Rental Value of each item of Equipment shall be deemed to be an amount equal to 
the proceeds of any sale thereof by Lessor or least thereof by Lessor for a period substantially similar to the unexpired rental period therefor Should 
Lessor, however, estimate its actual damages to exceed the foregoing. Lessor may. at its option, recover its actual damages in lieu of or in addition 
thereto 1 essor shall not be obligated to sell, lease or otherwise dispose of any Item of repossessed Equipment hereunder if it would impair the sale. 
lease or other disposition of similar equipment in the ordinary course of Lessor's business or which was previously repossessed by Lessor from any par-
ty None of the remedies under this Lease are intended to be exclusive, but each shall be cumulative and in addition to any other remedy referred to 
herein or otherwise available to Lessor in law or in equity Any repossession or subsequent sale or lease by Lessor of any item of Equipment shall not 
bar an action for a deficiency as herein provided, and the bringing of an action or the entry of judgment against the Lessee shall not bar the Lessor's 
right to repossess any or all items of Equipment LESSEE W A I V r S A N Y A N D A L L R I C H TS T O N O T I C E A N D T O A J U D I C I A L HfcARINQ 
W I T H RESPECT T O T H E REPOSSESSION OF T H E E Q U I P M E N T BY LESSOR I N T H E E V E N T O F A D E F A U L T H E R E U N D E R BY LESSEE 
23 Severab i l i t y . Any provision of this Lease which is prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffec 
tlve to the extent of such prohibition and unenforceable without invalidating the remaining provisions hereof To the extent permitted by applicable 
law, Lessee hereby waives any provision of law which prohibits or renders unenforceable any provisions hereof In any respect 
24 Not ices All notices, reports, and other documents provided for herein shall be deemed to have been given or made when mailed, postage 
prepaid, or delivered to a telegraph or cable company, addressed to Lessor or Lessee at their respective addresses set forth above or such other ad 
dresses as either of the parties hereto may designate in writing to the other from time to time for tuch purpose 
25 A m e n d m e n t s a n d W a i v e r s This instrument, all documents specifically stating that they are Incorporated by reference herein, and the 
Schedules executed by Lessor and Lessee constitute the entire agreement between Lessor and Lessee with respect to the Equipment and the subject mat-
ter of this Lease No term or provision of this Lease may be changed, waived, amended or terminated except by a written agreement signed bv both 
Lessor and I e<'ce. except that Lessor may insert the serial number of any item of Equipment on the appropriate Schedule after delivery thereof No ex 
press or implied waiver by Lessor of any Event of Default hereunder shall in any way be, or be construed to be, a waiver of any future or subsequent 
Event of Default whether similar in kind or otherwise 
26 Construct ion This lease shall in all respects be governed by and construed in accordance with the laws of the State of Utah and any claim or 
dispute respecting this Lease shall be adjudicated solely in the courts of Salt I ake County, Utah, and each party Irrevocably and unconditionally sub-
mits itself to the jurisdiction of such courts The titles of the sections of this Lease are for convenience only and shall not define or limit any of the terms 
or provisions hereof Time is of the essence of this Lease in each and all of its provisions 
EXHIBIT "B" 
k^CHARTEF 
THRIFT AM MOW* 
335 WEST 500 SOUTH BOUNTIFUL UTAH 84010 
V 
GUARANTY 
The undersigned hereby requests Charter Thr i f t and Loan to lease or to finance transactions of: 
May Blatter Inc. 
273 West 500 South 
Bountiful, Utah 84010 
(hereinafter called "Obligor") in such dollar amounts as Obligor may desire and Charter Thrift and Loan may grant 
from time to time, whether to Obligor alone or to Obligor and others, and in consideration of so leasing to or financing 
transactions of Obligor, the undersigned hereby absolutely and unconditionally guarantees prompt payment of all rents 
and/or installments when due and at all times thereafter of any and all existing and future indebtedness and liability of 
every kind, nature and character (including all renewals, extensions and modifications thereof) from Obligor to Charter 
Thrift and Loan howsoever and whensoever created, or arising, or evidenced, or acquired; and the undersigned 
waives notice of the acceptance of this guaranty and any and all indebtedness and liability. The undersigned hereby 
waives presentment, notice, protest, demand or action on delinquency in respect of any such indebtedness and liability. 
This guaranty is made and shall continue as to any and all such indebtedness and liability of the Obligor to Charter Thrift 
and Loan incurred or arising prior to receipt by Charter Thrift and Loan of written notice of the termination hereof from 
the undersigned, without regard to the validity or effectiveness of any and all thereof; and any and all collateral, security, 
and guarantees, if any, may be sold, released, surrendered, exchanged, settled, compromised, waived, subordinated or 
modified, from time to time, with or without consideration, on such terms or conditions as may be acceptable to Charter 
Thrift and Loan without in any manner affecting or impairing the liability of the undersigned. It is agreed that the 
liability of the undersigned hereunder is several and is independent of any other guarantees at the time in effect with 
respect to all or any part of the Obligor's indebtedness to Charter Thrift and Loan, and that the undersigned's liability 
hereunder may be enforced regardless of the existence of any such other guarantees. This guaranty shall bind the heirs, 
personal representatives, successors and assigns of the undersigned and shall inure to Charter Thrift and Loan its suc-
cessors and assigns. The undersigned further agrees to pay all costs and expenses, including reasonable attorney's fees for 
legal expenses, which are incurred by Charter Thrift and Loan in enforcing the lease or financing transaction of this 
guaranty. 
Howard Hinckley 
'Mmi Witness Guarantor(s) 
Date 
STATE OF 
COUNTY OF 
On this day of .. 19 , before me -. 
known to me to be the person(s) whose name(s) personally appeared 
is (are) subscribed to the within instrument, and that he (she, they) executed the same. 
IN WITNESS WHEREOF, 1 have hereunto set my hand and affixed my official seal the day and year in this 
certificate first above written. 
Notary Public 
Residing at 
My Commission expires: 
a su&sidtarv of 
CITIZENS BANKSHARES 
EXHIBIT "C" 
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Steven D. Crawley (0750) 
WALSTAD & BABCOCK, P.C. 
Attorneys for Defendant 
254 West 400 South, Second Floor 
Salt Lake City, Utah 84101 
Telephone: 531-7000 
CIRCUIT COURT, STATE OF UTAH 
SALT LAKE COUNTY, SALT LAKE DEPARTMENT 
CHARTER THRIFT & LOAN, 
Plaintiff, 
vs. 
HOWARD HINCKLEY, 
Defendant. 
AFFIDAVIT OF 
HOWARD HINCKLEY 
Civil No. 893003500CV 
Judge Van Sciver 
STATE OF UTAH ) 
:ss 
COUNTY OF SALT LAKE ) 
I, Howard Hinckley, being first duly sworn, depose and 
say: 
1. That I am the Defendant in the above entitled 
action; 
2. That at the time I executed the guaranty that is 
the subject matter of this action the amount of May Blatter 
Inc.'s indebtedness to Plaintiff was not disclosed to me by 
any agent of Plaintiff; 
3. That at the time I executed the guaranty that is 
the subject matter of this action the terms and conditions 
WALSTAD & B A B C O C K ATTORNEYS & C O U N S E L O R S AT LAW 
of May Blatter Inc.'s indebtedness to Plaintiff were not 
disclosed to me by any agent of Plaintiff. 
DATED this /^day of J-fc> $ . 1989. 
SUBSCRIBED AND SWORN to before me this /b^day of 
Notary Public residing 
in Salt Lake County 
CERTIFTCATE OF SERVICE 
I hereby certify that on the /yday of {h/MU^A , 
1989, I mailed a copy of the foregoing AFFIDAVIT OF HOWARD 
HINCKLEY postage prepaid, to the following: 
Mark S. Swan 
RICHER, SWAN & OVERHOLT 
311 South State Street 
Suite 350 
Salt Lake City, Utah 84111 
rJt/s) / . oAiswii/L 
10.aff2.509 
II WALSTAD & BABCOCK ATTORNEYS & COUNSELORS AT LAW 
